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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Part  228 

Social  Services  Programs  for 
Individuals  and  Families:  Title  XX  of 
the  Social  Security  Act;  Disclosure  by 
Providers  of  Certain  Ownership 
Interests  and  Other  Information 

AGENCY:  Office  of  Human  Development 
Services  (HDS),  Department  of  Health 
and  Human  Services  (HHS). 
action:  Final  rule. _ 

summary:  The  Office  of  Human 
Development  Services  is  amending  its 
final  regulations  published  July  17, 1979, 
at  44  FR  41646.  Those  regulations  among 
other  things,  require  private  providers  of 
medical  or  remedial  care  and  health- 
related  homemaker  services  under  Title 
XX  of  the  Social  Security  Act  to  disclose 
the  names  of  persons  with  an  ownership 
or  control  interest.  These  amendments 
are  being  made  to  clarify  the  effective 
date  statement  due  to  unnecessary 
inconsistencies  between  those  States 
whose  program  year  begins  July  1,  and 
those  that  begin  on  October  1.  Two 
technical  changes  and  two  editorial 
changes  are  also  being  made. 

EFFECTIVE  DATE:  These  regulations 
continue  to  be  effective  on  July  17, 1979 
with  the  following  specific  clarification: 
fl)  Contracts  signed  on  or  before  July 

17. 1979  need  not  meet  the  requirements 
in  45  CFR  228.72  and  228.73  until  the 
time  the  contract  is  renewed: 

(2)  Contracts  signed  between  July  18, 
1979  and  December  31, 1979  must  meet 
the  requirements  of  §  228.72  and  §  228.73 
by  December  31, 1979;  and 

(3)  Contracts  signed  after  December 

31. 1979  must  meet  the  requirements  of 
§  §  228.72  and  228.73  prior  to  the 
approval  of  the  contract. 

Although  this  is  a  final  rule,  comments 
will  be  accepted  and  any  changes  found 
necessary  will  be  made.  Consideration 
will  be  given  to  written  coments  or 
suggestions  received  on  or  before 
September  18, 1980.  Agencies  and 
organizations  are  requested  to  submit 
their  comments  in  duplicate. 

ADDRESS:  Address  comments  to:  Acting 
Director,  Division  of  Policy 
Coordination,  Office  of  Policy 
Development,  Department  of  Human 
Services,  Washington,  D.C.  20201. 
Comments  will  be  available  for  public 
inspection  beginning  approximately  two 
weeks  after  publication,  in  room  722-E 
of  the  Department’s  offices  at  200 


Independence  Avenue  SW., 

Washington,  D.C.,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (area  code  202-472-4415). 

FOR  FURTHER  INFORMATION  CONTACT*. 
Mrs.  Johnnie  U.  Brooks,  Room  722-E, 
HHH  Building,  Department  of  HHS,  200 
Independence  Avenue  SW., 

Washington,  D.C.  20201,  (202)  472-4415. 

SUPPLEMENTARY  INFORMATION: 

Effective  Date 

These  regulations  continue  to  be 
effective  July  17, 1979.  However,  we 
have  provided  clarification.  The  most 
critical  clarification  is  that  irrespective 
of  a  State’s  program  year,  the  State  has 
until  December  31, 1979  to  obtain  the 
required  information  from  providers 
with  whom  they  enter  into  a  contract 
after  July  17, 1979  and  prior  to  December 
31, 1979. 

This  clarification  is  needed  because 
the  language  in  the  current  effective 
date  statement  produced  unnecessary 
inconsistencies  between  those  States 
whose  program  year  began  July  1  and 
those  whose  program  year  began 
October  1.  The  current  effective  date 
statement  requires  that  all  contracts 
signed  after  July  17, 1979  must  meet 
these  disclosure  requirements,  except 
that  States  whose  program  year  begins 
July  1,  have  an  additional  90  days  to 
secure  the  required  information.  Since 
the  reporting  forms  were  not  available 
from  the  Department  until  late 
September,  we  believe  it  is 
unreasonable  to  expect  States  to  meet 
the  current  deadline. 

Technical  Changes 

The  first  technical  change  made  is  in 
§  228.40(d).  We  have  deleted  the  specific 
reference  to  paragraph  (d)  of  §  228.72, 
thus  requiring  the  provider  to  comply 
with  |  228.72  in  its  entirety.  As  this  is  a 
current  requirement,  no  policy  change  is 
intended. 

The  second  technical  change  corrects 
the  definition  of  provider.  “Provider"  is 
currently  defined  as  “a  private  non¬ 
profit  or  for-profit  non-governmental 
party  (other  than  an  individual 
practitioner  or  group  of  practitioners) 
which  is  under  contract  with  the  State  or 
local  agency  or  under  subcontract  with 
a  public  or  private  agency  to  deliver 
medical  or  remedial  care  or  health- 
related  services  funded  under  title  XX." 
The  last  phrase  beginning  "or  under 
subcontract  with  a  public  or  private 
agency  *  *  *”  was  added  to  the  final 
regulation  in  response  to  the  question: 
Did  the  requirements  of  §  228.72  apply  to 
private  subcontractors  of  public 
agencies?  (See  Preamble  44  FR  41647.) 

The  answer  given  was  yes,  and  the 
above  phrase  was  added  to  the 


definition  of  provider  as  a  way  to  assure 
reporting  from  these  subcontractors. 

Questions  have  been  raised  however 
about  how  this  definition  is  to  be 
applied.  For  example,  are  State  title  XX 
agencies  required  to  contact 
subcontractors  of  public  agencies  and 
obtain  the  required  information?  Are 
subcontractors  of  either  public  or 
private  agencies  then  responsible  for 
obtaining  disclosure  information  from 
their  subcontractors? 

On  further  analysis,  we  have 
concluded  that  this  provision  goes 
beyond  the  statute  and  was  not 
intended  to  do  so.  A  subcontractor  is 
clearly  defined  in  §  228.72(a)(12)  and  the 
circumstances  under  which  the 
subcontractor  is  required  to  disclose 
information  is  also  clearly  stated  in 
|  228.72(b)  and  (d). 

Our  analysis  is  as  follows:  As 
required  by  the  statute,  “disclosing 
entities"  must  provide  information  to  the 
appropriate  State  agency(s).  In  the  title 
XX  program,  disclosing  entities  for  the 
purpose  of  §  228.72  are  defined  as 
private  providers  of: 

(a)  Medical  or  remedial  care,  and/or 

(b)  Health-related  homemaker 
services.  (See  discussion  of  how  this 
definition  was  determined  in  the  NPRM 
43  FR  34719.) 

These  disclosing  entities  (private 
providers)  must  report  information 
regarding  ownership  and  control 
interests  and  business  transactions  for 
themselves  and  certain  subcontractors 
specified  in  the  statute. 

Thus,  private  subcontractors  of 
private  agencies  are  clearly  included 
and  must  provide  the  required 
information.  Private  subcontractors  of 
public  agencies  are  not  included 
because  a  public  agency  is  not  a 
disclosing  entity  for  the  purpose  of 
§  228.72.  For  example,  there  is  no  way 
that  a  public  agency  can  meet  the 
requirement  to  report  the  “name  and 
address  of  persons  who  have  an 
ownership  or  control  interest  in  the 
public  agency  and  in  certain 
subcontractors  of  the  public  agency.” 

In  addition,  two  editorial  corrections 
are  made  in  §  228.72(a)(ll)  and  in 
§  228.72(a)(12). 

(Sec.  1102, 1124,  and  1128,  Social  Security  Act 
(42  U.S.C.  1302, 1320a-3  and  1320a-5)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.642,  Social  Services  for  Low 
Income  and  Public  Assistance  Recipients.) 

Note. —  It  has  been  determined  that  this 
document  does  not  require  Preparation  of  a 
Regulatory  Analysis  under  Executive  Order 
12044. 
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Dated:  March  7, 1980. 

Cesar  A.  Perales, 

Acting  Assistant  Secretary  for  Human 
Development  Services. 

Approved:  August  7, 1980. 

Patricia  Roberts  Harris, 

Secretary. 

45  CFR  Part  228  is  revised  as  follows: 

1.  Section  228.40(d)  is  revised  by 
removing  the  specific  reference  to 
§  228.72(d)  as  follows: 

§  228.40  Minor  medical  and  remedial  care. 

***** 

(d)  FFP  is  not  available  for  medical  or  , 
remedial  care  or  health-related 
homemaker  services  purchased  from  a 
private  provider  for  any  period  during 
which  the  provider  fails  to  comply  with 
§  228.72  that  requires  disclosure  about 
ownership,  control  interests,  and  certain 
information  about  past  business 
transactions. 

2.  Section  228.72(a)(10)  is  amended  as 
follows: 

§  228.72  Disclosure  of  information  about 
ownership  and  business  transactions. 

(a)  *  *  * 

(10)  Provider  means  a  private  non¬ 
profit  or  for-profit  nongovernmental 
party  (other  than  an  individual 
practitioner  or  group  of  practitioners) 
which  is  under  contract  with  the  State  or 
local  agency  to  deliver  services  funded 
under  title  XX. 

***** 

§  228.72  [Amended] 

3.  Section  228.72(a)(ll)  is  revised  by 
substituting  the  word  “or”  for  the  word 
“and”  as  follows: 

(a)  *  *  * 

(11)  Significant  business  transaction 
means  any  business  transaction  or 
series  of  transactions  which,  during  any 
one  fiscal  year,  exceeds  the  lesser  of 
either  $25,000  or  5  percent  of  the  total 
operating  expenses  of  the  provider. 
***** 

§  228.72  [Amended] 

4.  Section  228.72(a)(12)  adds  a  comma 
after  the  word  “individual”  as  follows: 

(a)  *  *  * 

(12)  Subcontractor  means  an 
individual,  agency,  or  organization 
which  by  contract: 

***** 
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